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INTRODUCTION
In financial transactions which rely on the financial collateral arrangements, the financial assets which serve as a financial collateral are transferred by the collateral provider to the collateral taker at the opening leg of the transaction, when the agreed principal is transferred by the collateral taker to the collateral provider. At the closing leg of the transaction, when the financial obligations of the collateral provider to the collateral taker have been performed, the equivalent assets to the assets used as financial collateral are transferred by the collateral taker to the collateral provider. In these financial transactions the financial collateral, such as securities and credit claims, serves not only a recovery function but also a tradeability function. 1 For the collateral taker, it is a commercial imperative that he is allowed to deal freely with the financial collateral prior to the maturity of the obligation to transfer the equivalent assets to the collateral provider. 2 The traditional security legal structures (such as pledge, charge, and lien) in most jurisdictions are not suitable for realisation of the tradeability function of financial collateral, inasmuch as they commonly do not allow the collateral taker to use and to dispose of the collateral during the ordinary lifetime of the transaction. Hence, two methods of provision of financial collateral were developed in the financial markets: the 'security interest method' that combines a creation of a security interest in favor of the collateral taker with the right of use of financial collateral, and the 'title transfer method' that transfers the full legal title to financial collateral to the collateral taker. 3 Prior to the adoption of the Financial Collateral Directive ('FCD'), 4 both of the market developed methods for the provision of financial collateral were 1 The financial collateral is used both for recourse in the case of default of the collateral provider (recovery function), and for further trading in the financial market (tradeability function). faced with various legal restrictions in the non-harmonized national laws of the EU Member States. 5 While national laws were treating financial collateral arrangements that employ the security interest method in the same manner as traditional pledges, the arrangements that employ the title transfer method were met with the risk of recharacterisation of such arrangements as arrangements creating a security interest in the collateral. The legal impediments to the efficient use of the financial collateral were preventing collateral takers to deal freely with the financial collateral provided under both types of the financial collateral arrangements. With the objective to create an EU legal regime for the provision of financial collateral in bilateral financial collateral arrangements, FCD brought on a full harmonisation of substantive rules regarding the use of financial collateral in both the security financial collateral arrangements and the title transfer financial collateral arrangements.
The topics of this paper are the title transfer financial collateral arrangements ('TTFCAs'), the selected provisions of the FCD the purpose of which was to eliminate the risk of recharacterisation of TTFCAs, and the transposition of these provisions into Croatian law. The paper begins with a brief description of the peculiarities of a TTFCA, and of the typical features of the most common types of transactions in the European financial markets that rely on TTFCAs (Chapter 2). Next follows the explanation of the risk of recharacterisation of a TTFCA, and of the factors that can increase this risk (Chapter 3). The paper continues with the analysis of the provisions of FCD directed at the elimination of the risk of recharacterisation of TTFCAs (Chapter 4) and proceeds to the evaluation of the transposition of these provisions into Croatian law (Chapter 5). In the conclusion (Chapter 6), the results of the research are summarized, and the recommendations are given for appropriate amendments of the Croatian Financial Security Act ('FSA'). 
TTFCAS: LEGAL STRUCTURE
Before the adoption of the FCD, the use of the title transfer method in the European financial markets had prevailed over the security interest method of provision of financial collateral, and TTFCAs also remained dominant after the transposition of the FCD into the laws of EU Member States. 7 In contrast to the security financial collateral arrangement, in a TTFCA the title to the assets used as financial collateral is transferred 'outright' from one party to the other: the transfer of title is an unlimited transfer of all right, title and interest in respect of a financial collateral from the transferor to the transferee. 8 At the end of the transaction, the transferor discharges the principal debt, while the transferee is obliged to deliver to the transferor assets which are equivalent to the assets used as financial collateral, and not the particular assets which were originally used as financial collateral at the onset of the transaction. This obligation of the transferee is contractual and is owed by the transferee personally, and not proprietary. 9 The main types of collateralised transactions relying on TTFCAs widespread in the European financial markets are repurchase transactions, sell/buy-back transactions, and securities lending transactions. As all these different types of transactions have similar features and effects, sometimes the term 'repos' is used to refer to all three transaction types together. 10 In the European market jargon, the term 'repo' is used as a generic term under which only the repurchase transactions and sell/buy-back transactions are covered, 11 12 and 'stock loans'. 13 To distinguish repurchase transactions from sell/buy-back transactions, in the European market jargon a repurchase transaction is frequently referred to as 'classic repo', and also as 'US-style repo' or 'all-in repo'. 14 A repurchase transaction or a classic repo is legally structured as a combination of a spot sale and a forward purchase of securities, both of which are part of a single repurchase agreement: an agreement that the seller will sell securities to the buyer at a certain date at an agreed price, with a simultaneous commitment by the seller to buy equivalent securities from buyer at a future date or on demand at a different price. 15 Parties commonly enter into a master repurchase agreement under which individual repurchase transactions can be concluded and documented, while the terms and conditions contained in the master repurchase agreement apply to all individual repurchase transactions concluded between them. The standard master agreement most widely used in the European cross-border repo market to document repurchase transactions is the Global Master Repurchase Agreement ('GMRA'). In a sell/buy-back transaction parties enter simultaneously in a spot sale and a forward purchase as two separate agreements: the seller simultaneously agrees to sell securities to the buyer at a spot price and to buy equivalent securities from the buyer at a forward price. 17 The sell/buy-back transactions are not necessarily documented under a master agreement, but parties wishing to document their sell/buy-back transactions may do so by supplementing their master repurchase agreement with a separate annex, such as the standard Buy/ Sell Back Annex to the GMRA. 18 A securities lending transaction is legally structured as a combination of two loan transactions under a single agreement: an agreement that the lender will transfer securities to the borrower at a certain date against the transfer of collateral by borrower to lender, with a simultaneous commitment by the borrower to transfer to the lender equivalent securities at a future date or on demand against the transfer of assets equivalent to collateral to borrower by lender. 19 The securities lending transactions are typically documented and governed under a master agreement, while the standard master securities lending agreement is the Global Master Securities Lending Agreement ('GMSLA'). 20 The standard market agreements for all the mentioned types of collateralised transactions contain provisions from which it is evident that the intention of the parties is to transfer the title to the financial assets 'outright' from the transferor to the transferee. Under the GMRA, in a repurchase transaction 'all right, title and interest' in any securities 'shall pass to the party to which the 17 For definition of a sell/buy-back transaction, see also: Benjamin, op transfer is being made'. 21 A full legal title to securities is transferred outright from the seller to the buyer at the opening leg of the repurchase transaction, while at the closing leg of the repurchase transaction the buyer is obliged to transfer 'equivalent securities', not to return the same securities that were initially transferred to him. 22 The provisions of the GMRA relating to the transfer of 'all right, title and interest' in securities are also to be applied to sell/buyback transactions if they are documented under the Buy/Sell Back Annex to the GMRA. 23 The GMSLA also made clear that the transfer of both securities and collateral in a securities lending transaction is an outright transfer of the full legal title to securities and collateral: 'all right, title and interest' in any securities and collateral 'shall pass from one party to the other', while the party acquiring such right, title and interest 'shall have no obligation to return or deliver any of the assets so acquired' and 'shall be obliged […] to deliver Equivalent Securities or Equivalent Collateral as appropriate'. 
RECHARACTERISATION RISK: NOTION, FACTORS AND CONSEQUENCES
The risk of recharacterisation may be broadly defined as the risk that the court would reject the legal categorisation of a transaction chosen by the parties in their contract, and substitute another. 25 The recharacterisation of a TTFCA means the treatment under the national law of an outright transfer of title as a security interest in line with the 'actual' intention of the parties to a TTFCA. 26 In relation to collateralised transactions relying on TTFCAs, recharacterisation risk is particularly associated with repurchase transactions due to the disparity of their legal structure and underlying economics. 21 See GMRA, Paragraph 6 (e). Although the parties to a repurchase agreement agree on an outright transfer of the legal title to securities, the transaction usually functions as an alternative to a secured loan. Most repurchase transactions are for 'general collaterals' or 'GCs' and are cash-driven transactions as the parties are primarily motivated by the need to borrow and lend cash. 27 At the opening leg of the repurchase transaction, securities are transferred to the buyer against payment of a purchase price, while at the closing leg of the repurchase transaction equivalent securities are transferred to the seller against payment of a higher repurchase price, where the price differential in its economic substance represents an amount of interest. 28 Despite being legally structured on the basis of the agreement of sale of securities, the underlying economics of cash-driven repurchase transactions is that of a secured loan of cash. 29 Prior to the adoption of the FCD, the discrepancy between the legal structure and underlying economics of a repurchase transaction had led to legal uncertainty regarding the enforceability of a TTFCA on which repurchase transaction relies. The risk of recharacterisation of a TTFCA as arrangement creating a security interest in collateral was present in several European jurisdictions. It was identified as a legal impediment to the enforceability of TTFCAs mainly in relation to the civil law jurisdictions, 30 while under the English law it appeared that the agreements made in conformity with the standard market documentation were not subject to recharacterisation risk. 31 27 Repurchase transactions can also be securities-driven transactions, if specific securities, known as 'specials', are in high demand in the market. See: Choudhry ' Jurisdictions where there appears to be significant risk of recharacterisation of a title transfer collateral arrangements are Denmark, Finland, Greece, Italy, Netherlands and Spain. It is also not clear to what extent such arrangements may be recharacterised in Luxembourg. In Italy, however, a title transfer arrangement would normally be recharacterised as an irregular pledge (pegno irregolare), which has the effect in substance of transferring title to the pledgee. In Austria and Germany title transfer arrangements will not be recharacterised but certain provisions might mandatorily apply as they would for a security interest. ' The recharacterisation risk was of special concern to the financial market participants, since the TTFCAs had been developed by the market in response to the perfection requirements and the restrictions on the use of collateral by the collateral taker under the traditional security legal structures, so the purpose of the TTFCA would be defeated if it was to be recharacterised as an arrangement creating a security interest in the collateral. 32 The intention of the parties of a TTFCA is not to create a limited property right in financial collateral, but to transfer the full legal title to the collateral outright on to the collateral taker. The collateral taker becomes the legal 'owner' of the collateral and may use it and dispose of it as he wishes. This tradeability function of the financial collateral which is of major significance to the financial market participants could not be achieved if TTFCAs were to be recharacterised as arrangements creating a security interest in the collateral.
The risk of recharacterisation of a TTFCA is increased by the fact that, although the legal title to the financial collateral is transferred to the collateral taker, the collateral provider retains the economic benefits and risks connected to the financial collateral. This is evidenced by the contractual rights and obligations of the parties to a repurchase agreement or a security lending agreement relating to income payments and margin maintenance. The collateral taker as the acquirer of the legal title to collateral is entitled to interest, dividends and any other earnings on the collateral, yet he is contractually obliged to pay to the collateral provider a so-called 'manufactured dividend': an amount equal to such income payment. 33 Margin maintenance methods are used in order to maintain the originally set balance between the market value of financial collateral and the value of counter-performance provided for financial collateral at the beginning of the transaction. Prime example of a margin maintenance method is a margin transfer: simplified, in the case of downward price fluctuations of the transferred collateral the collateral taker may require the collateral provider to deliver additional securities; while in the case of upward price fluctuations of the transferred collateral the collateral provider may require the collateral taker to deliver additional cash. 34 The party who has received the margin is obliged to transfer the equivalent margin at the end of the transaction, while both transfers of margin and equivalent margin are outright transfers of the full legal title to the margin, 35 thus serving both a security and a tradeability function.
Recharacterisation risk relating to TTFCAs is also increased by the language used by the financial market participants themselves since the market jargon employs terminology which is more associated with secured lending than with the true sales. For example, in the repo market jargon, the term 'collateral' is used to refer to the securities sold at the opening leg of the repurchase transaction, although these are not collateral in the traditional legal sense of the term as the full legal title to them is transferred outright to the buyer. 36 The standard market documentation relating to TTFCAs avoids phrases that would imply a secured loan. The term 'collateral' is not used in the GMRA, which clarifies that the expressions used in the GMRA which are commonly associated with secured loans are used only to reflect terminology used in the market, and that, notwithstanding the use of those expressions, 'all right, title and interest in and to' the transferred securities 'shall pass to the transferee'. 37 In the same manner, GMSLA provides that the expressions such as 'borrow', 'lend' and 'collateral' are used in the GMSLA to reflect the market terminology and that, notwithstanding the use of those expressions, the title to "borrowed" or "lent" securities and to collateral 'shall pass from one Party to another […], the Party obtaining such title being obliged to deliver Equivalent Securities or Equivalent Collateral as the case may be'.
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Thus a risk of recharacterisation of repurchase transactions, sell/buy-back transactions and securities lending transactions appear to be minimal if the parties to agreements governing those transactions do not deviate from the terms of the standard market documentation. The risk is increased if the parties amend the standard master agreement with the provisions which can make their repurchase agreement or securities lending agreement to be internally inconsistent. Examples for such provisions in a repurchase agreement are provisions which limit the buyer's right to deal freely in the securities during the term of the repurchase transaction, which require the buyer to deliver identical securities or which allow the seller to substitute the securities without the consent of the buyer. 
THE FCD: ELIMINATING THE RISK OF RECHARACTERISATION OF TTFCAS
The objective of the FCD was to create an EU legal regime for the provision of financial collateral under bilateral financial collateral arrangements, including TTFCAs. 40 One of its explicit aims is to protect the validity of TTFCAs.
41
The FCD is to be applied to TTFCAs irrespective of whether or not they are governed by a master agreement. 42 The application of the FCD to TTFCAs is subject to the following requirements: (i) both parties must belong to one of the categories defined in the FCD; 43 (ii) financial collateral must consist of cash, financial instruments or credit claims; 44 (iii) financial collateral has to be provided to the collateral taker; 45 (iv) the provision of financial collateral has to be evidenced in writing or in a durable medium; 46 (v) TTFCA has to be evidenced in writing or in a legally equivalent manner.
47
A TTFCA is defined in the FCD as 'an arrangement, including repurchase agreements, under which a collateral provider transfers full ownership of, or full entitlement to, financial collateral to a collateral taker for the purpose of securing or otherwise covering the performance of relevant financial obligations'. 48 The definition of a TTFCA includes an explicit reference to the repurchase agreement, i.e. the agreement governing a repurchase transaction. This reference is probably made due to the disparity between legal structure and underlying economics which is more intrinsic to repurchase transactions than to the other types of financial transactions that rely on TTFCAs. Also, the peculiar feature of a repurchase transaction is that the securities which are sold to the buyer at the onset of the transaction are referred to as 'collateral' in the financial market practice, although they are in fact the main object of that sale agreement and not the additional collateral provided to secure the obligation relating to the main object of the agreement. Therefore, the clear mention of the repurchase agreement in the definition of a TTFCA is more than welcome. 49 The notion of 'relevant financial obligations' contained in the definition of a TTFCA is also defined by the FCD. For the purpose of FCD, 'relevant financial obligations' are 'the obligations which are secured by a financial collateral arrangement and which give a right to cash settlement and/or delivery of financial instruments '. 50 In the definition of a TTFCA, the FCD employs the term 'ownership', yet the use of this term is not entirely fitting, especially in relation to the book-entry securities. 51 The essential element of the definition of a TTFCA is the transfer of 'full ownership' of, or 'full entitlement' to, financial collateral. The words 'full ownership' and 'full entitlement' are used to indicate that the notion of a TTFCA covers an 'outright' transfer of title to financial collateral, i.e. the transfer of all right, title and interest in the financial collateral. This is particularly made clear in the German version of the FCD where a TTFCA is referred to as 'financial collateral in the form of full right transfer' (Ger. Finanzsicherheit in Form der Vollrechtsübertragung) and defined as 'the complete assignment of a financial asset or the transfer of all rights'.
52 Under a TTFCA there is no creation of a security interest in the financial collateral, and the collateral taker's 'ownership' of financial collateral is unlimited. Thus the tradeability function of financial collateral under a TTFCA is guaranteed by the FCD and the collateral taker may use and dispose of financial collateral as he wishes. In contrast to TTFCA, in a security financial collateral arrangement, the financial collateral is provided 'by way of security' and the 'full ownership of the financial collateral remains with the collateral provider'. 53 In order to ensure the tradeability function of financial collateral under a security financial collateral arrangement, the FCD requires the Member States to entitle the collateral taker with the controversial 'right of use' of financial collateral. (13) and (14)), it was noted in the literature that a better name for the FCD 'might have been the "Repo Protection Directive"': Gretton It seems that the use of the words 'securing or otherwise covering' in the definition of a TTFCA in the FCD has misled several authors to the conclusion that the definition of a TTFCA also covers arrangements which create a security interest in the financial collateral. 55 However, the words 'securing or otherwise covering' are employed in the definition of a TTFCA to describe only the purpose of a TTFCA, not the method for provision of financial collateral under a TTFCA. 56 TTFCA's use the title transfer method of provision of financial collateral, not the security interest method. The word 'securing' is not used in the definition of a TTFCA in a technical legal sense and does not mean a creation of a security interest. 57 Since a TTFCA has a comparable economic effect to security but does not involve the creation of a de jure security interest, it is sometimes described in the literature as 'quasi-security'.
58
The accuracy of the above analysis is confirmed in the Recital (13) of the FCD which establishes the elimination of recharacterisation risk relating to TTFCAs as one of the principal aims of the FCD. In the Recital (13) the FCD explicitly provides: 'This Directive seeks to protect the validity of financial collateral arrangements which are based upon the transfer of the full ownership of the financial collateral, such as by eliminating the so-called re-characterisation of such financial collateral arrangements (including repurchase agreements) as security interests.'
With the purpose to eliminate the recharacterisation risk of TTFCAs, the Article 6 (1) of the FCD requires the Member States to ensure that a TTFCA 'can take effect in accordance with its terms'. 59 This provision of the FCD requires the Member States to recognise the validity of TTFCAs and to ensure their enforceability. The Member States are required to give full effect to those contractual provisions of agreements governing the financial transactions which rely on TTFCAs that envisage the full unlimited title transfer of financial collateral. 60 Such provisions are, e.g., the provisions of Paragraph 6 (e) of the GMRA and of Paragraph 4.2 of the GMSLA. It would be contrary to the Article 6 (1) a national court would in the course of proceedings recharacterise the transfer of title to the financial collateral under a TTFCA as a creation of a security interest in the financial collateral.
With several other provisions of the FCD relating to the TTFCAs, the FCD seeks to ensure efficient creation, perfection, and enforcement of a TTFCA. The Article 3 (1) of the FCD imposes an obligation of the Member States to 'not require that the creation, validity, perfection, enforceability or admissibility in evidence of a financial collateral arrangement or the provision of financial collateral under a financial collateral arrangement be dependent on the performance of any formal act'. Article 6 (2) of the FCD seeks to protect the enforceability of bilateral close-out netting as a means of enforcement of TTFCAs. Moreover, FCD aims at ensuring that the TTFCAs, and the close-out netting provisions contained in them, remain valid and enforceable notwithstanding the opening of insolvency proceedings against the collateral taker or collateral provider.
61 Also, FCD calls for a disapplication of several provisions of national insolvency law, such as the 'zero hour' rules and the 'suspect period' rules, which were considered to be an obstacle for effective realisation of financial collateral.
62
Due to the significant reception in the FCD of the terminology used in the financial markets and of the legal structures developed in the financial markets, the proper transposition of the FCD into national laws of the Member States was exceptionally challenging. As noted by a prominent legal scholar, the FCD 'is notoriously difficult to interpret'. 63 Therefore, it does not come as a surprise that in the several Member States the TTFCAs were, under national laws set forth in transposition of the FCD, considered as security interest arrangements, contrary to the Article 6 (1) of the FCD. (2) and (3). The 'zero-hour' rules give a declaration of insolvency the retroactive effect from the beginning of the day on which the insolvency is declared, while the 'suspect period' rules enable the liquidator to avoid transactions entered into during the 'suspect period' leading to the insolvency order. See, e. g., Keijser Since the English version of the FCD employed the term 'transfer of the full ownership' in relation to TTFCAs, the FCD left room for possible interpretation of provisions of Article 2 (1) (b) and Article 6 (1) in a way that the notion of TTFCA under the FCD covers not only outright transfers of title but also fiduciary transfers of title. Fiduciary transfers of title are also transfers of the 'full ownership', but unlike the outright transfers of the title, they are not unlimited transfers of title. The view that the fiduciary transfers of title are covered under the notion of a TTFCA in the FCD is proposed by several authors in the legal literature who not only identify the TTFCA with the fiducia cum creditore, but moreover present the inclusion of fiduciary transfers of title in the FCD as an important novelty for those European property law systems that contain a general prohibition of fiducia cum creditore.
65
The opposing view is that the notion of TTFCA under the FCD should cover only financial collateral arrangements that fulfill both the recovery and the tradeability function of financial collateral and not the arrangements that essentially entail the establishment of a security interest. 66 The tradeability function is what substantially distinguishes a TTFCA from traditional security legal structures, such as pledge and fiduciary transfer of title, under which the collateral taker would be able to dispose of the financial collateral only in the event of default of collateral provider. 67 Since on the basis of a fiduciary agreement the collateral taker does not have the right to dispose of the collateral under normal circumstances, where no default has taken place, the tradeability function of financial collateral is not present and the fiduciary transfer of title is actually a security interest. 68 Therefore, only outright transfers of the title should be covered by the notion of a TTFCA and protected under Article 6 (1) of the FCD, whereas the agreements employing a fiduciary transfer of title to collateral which are intended only for recovery purposes should be considered as security financial collateral agreements. This interpretation is compatible with the provisions of the standard market agreements which govern the main 65 See, e. g.: Akkermans The view that the notion of a TTFCA under the FCD covers outright transfers of title and not the fiduciary transfers of title to financial collateral is supported with the Article 6 (2) of the FCD which refers to the obligation of the collateral taker to transfer 'equivalent collateral', not the identical financial collateral originally provided by the collateral provider at the beginning of the transaction. The collateral taker's right of use and dispose of financial collateral provided under a TTFCA is inherent to the outright transfer of title to financial collateral. The protection of the collateral providers in transactions that rely on TTFCAs is ensured with the provisions of Securities Financing Transactions Regulation ('SFTR') 71 which provides that the collateral taker's right to reuse of financial collateral is subject to the two conditions: (i) that the collateral provider has been duly informed in writing by the collateral taker of the risks and consequences of concluding a TTFCA, at least those that may arise in the event of the default of the collateral taker; (ii) that the collateral provider has expressly agreed to provide collateral by way of a TTFCA. 
CROATIAN FSA: EXTENDING THE SCOPE FOR RECHARACTERISATION OF TTFCAS
Repurchase transactions, sell/buy-back transactions and securities lending transactions are types of securities financing transactions ('SFT's) regularly entered into by the participants in the Croatian financial market. In the SFT segment of the Croatian financial market, the repo market is considered to be particularly developed. 73 Domestic repurchase transactions are commonly governed under the Standard Master Repo Agreement (Cro. Okvirni repo ugovor; 'ORU'), prepared and published by the two national financial market associations. 74 The ORU was heavily influenced by the provisions of the GMRA and represents almost a letter-by-letter translation of the GMRA into the Croatian language. In a similar manner as the GMRA, the ORU provides that the transfer of financial instruments in a repurchase transaction governed by the ORU is the transfer of 'all rights' to financial instruments and that the transferee is obliged to deliver the 'equivalent' financial instruments at the end of the transaction. 75 Sell/buy-back transactions may be documented by supplementing the ORU with a separate annex, 76 which is similar to the Buy/Sell Back Annex to the GMRA. There is no specific standard market agreement for securities lending which would be comparable to the GMSLA, but a standard market agreement for derivatives transactions may be used to document the securities lending transactions. 77 The repurchase agreement, the sell/buy-back agreement and the securities lending agreement are not regulated as specific types of contract in the Croatian Obligation Act ('COA').
78 From the contract law point of view, a repurchase agreement under Croatian law is a mixed contract consisting of elements of two sale agreements, one of which is a spot sale of securities, and the other being a forward purchase of securities. 79 In a sell/buy-back transaction, parties simultaneously enter in a spot sale and a forward purchase of securities as two separate agreements of sale. 80 Securities lending agreement is a combination of two loan agreements, one being the loan of the principal securities, while the other is the loan of collateral securities or cash.
81
Under Croatian law, the provision of securities on the basis of a valid repurchase agreement, if the parties do not deviate from the provisions of ORU, will lead to an outright transfer of title to provided securities. 82 An outright transfer of title is also the result of the provision of principal securities and of the collateral on the basis of a valid securities lending agreement since in 75 See ORU, Paragraphs 11.1., and 11.2. the course of a securities lending transaction the principal securities and the collateral are transferred on the basis of a loan of fungibles. 83 The securities used in repurchase transactions and securities lending transactions are commonly fixed-income instruments, such as bonds, and equity securities, such as ordinary shares. They are typically non-materialized securities, the title to which is normally acquired in the moment of the book-entry into the acquirer's account in the central securities depository. 84 As well as in the European cross-border financial market, in the Croatian financial market repurchase transactions, sell/buy-back transactions and securities lending transaction employ a title transfer method for provision of financial collateral and are types of transactions which rely on TTFCAs within the meaning employed in the FCD. Transposition of the FCD into Croatian law was made through provisions of FSA which is marked by clumsy translations of the market originated terminology and by several inconsistencies and contradictions.
Croatian FSA employs the term 'financial security' (Cro. financijsko osiguranje) to refer to the method of provision of a financial collateral, whereas the financial collateral is referred to as a 'financial security instrument' (Cro. instrument financijskog osiguranja). 85 Financial security is defined as 'a transfer of, or an establishment of a special right of pledge in, financial security instruments for the purpose of securing a financial obligation'. 86 A financial collateral agreement is referred to as 'financial security agreement' and is defined in Article 2, pt. 2 of the FSA which represents an unsuccessful attempt to describe both the TTFCAs and the security financial collateral arrangements in a single definition. In relation to the TTFCAs, the relevant elements of this definition of 'financial security agreement' are that the financial security agreement is an agreement under which: (i) the provider of a financial security instrument is obliged to transfer a financial security instrument to the taker of a financial security instrument, (ii) for the purpose of securing the performance of own financial obligation or financial obligation of another, (iii) under conditions set out in the agreement, master agreement or a general terms and conditions, (iv) while the taker of that financial security instrument is obliged, in accordance with the contractual terms and provision of FSA and other laws, to return to the provider 'the same or equivalent' financial security instrument.
An attempt to describe a TTFCA is also made in Article 2, pt. 7 of the FSA. The problem with this provision is that it refers to a 'security by transfer of financial security instrument' (Cro. osiguranje prijenosom instrumenta financijskog osiguranja), which is a method of provision of financial collateral, and not the agreement which employs a method of provision of financial collateral. Yet the method of provision of financial collateral is here defined as 'financial collateral agreement under which the rights in financial security instrument are transferred from the provider to the taker of a financial security instrument, including a repurchase agreement and a reverse repurchase agreement'.
87
Article 6 (1) of the FCD, which sanctions the enforceability of TTFCAs and intends to eliminate the recharacterisation risk, is transposed in the FSA with the provision which reads as follows: 'If not stipulated otherwise in the financial security agreement under which the financial security instrument is transferred, the taker of a financial security instrument is entitled to unlimited use and dispose of the cash and financial instruments which are financial security instruments, including to a right to sell them.' 88 The use of words 'unlimited use and dispose of' (Cro. koristiti se i raspolagati) in the Article 6 (1) of the FSA indicates that the transfer of title in a TTFCA under Croatian law is an outright transfer of title, i.e., that all right, title and interest to financial collateral is transferred to the collateral taker. Thus, the tradeability function of financial collateral in a TTFCA is in Croatian law guaranteed and clearly highlighted. However, by its legal nature, the provision of Article 6 (1) is a non-mandatory provision. Therefore, the parties to a TTF-CA may agree that the collateral taker will not be entitled to unlimited use and dispose of financial collateral, or that his rights to use and dispose of financial collateral will be limited and subject to conditions laid down in the agreement. Such contractual provisions would be in contradiction with the dual purpose of financial collateral under a TTFCA and would indicate that the parties intended the financial collateral to serve only a recovery purpose. The non-mandatory nature of Article 6 (1) of the FSA is of a special concern when this provision is considered in connection with Article 2, pt. 2 of the FSA. In contrast to the definition of TTFCA set out in the Article 2 (1) (b) of the FCD, in relation to the purpose of a TTFCA the Article 2, pt. 2 of the FSA provides that the title to financial collateral is transferred for the purpose of 'securing' financial obligations, while the words 'or otherwise covering' are omitted from the FSA. Moreover, instead of referring to the obligation of collateral taker to provide only the 'equivalent' financial collateral to the collateral provider at the end of the transaction, the Article 2, pt. 2 of the FSA opts for a solution according to which the collateral taker may also be obliged to return to the collateral provider the 'same' financial collateral that was originally provided to him at the beginning of the transaction. 90 The contractual provision which would require the collateral taker to provide the collateral provider with the same financial collateral that was previously delivered to the collateral taker is a prime example of a provision that indicates that the actual intention of the parties might have been a creation of a security interest in the financial collateral. The consequence of the gold-plating of the FCD, made through the insertion of the possible collateral taker's contractual obligation to return the 'same' financial collateral in the provision of Article 2, pt. 2 of the FSA, is that under Croatian law the definition of TTFCA covers not only a 'true' TTFCA, but also a financial collateral arrangement in which the tradeability function of financial collateral is virtually non-existent.
It is argued that the definition of a TTFCA under Croatian FSA covers not only outright transfer of title, which is the method of provision of financial collateral in TTFCAs under which the collateral taker is obliged to provide equivalent financial collateral to collateral provider at the end of the transaction, but also fiduciary transfer of title, 91 which would be the method of provision of financial collateral in TTFCAs under which the collateral taker is obliged to provide to the collateral provider the same financial collateral that was previously provided to collateral taker at the beginning of the transaction. In relation to the latter TTFCAs, it should be noted that TTFCAs that rely on such transfer of title are not covered by a security legal structure known in Croatian law as a court and notary public security of claims by transfer of right (Cro. sudsko i javnobilježničko osiguranje tražbina prijenosom prava), which is regulated by the enforcement law rules.
92 This is evident from the provision of Article 4 (1) of FSA, which serves the transposition of the Article 3 (1) of the FCD, under which 'the validity of financial security agreement is not dependent on the performance of any formal act', such as the conclusion of the agreement in the form of a court record or a notary public act and the entry in the appropriate registry, which are the titulus and the modus aquirendi of the transfer of right under the enforcement law rules governing the court and notary public security of claims by transfer of right. Also, taking into account that the collateral taker is entitled under the FSA to 'unlimited use and dispose of' financial collateral unless stipulated otherwise in the agreement, it should be concluded that if a 'fiduciary transfer of title' is protected under the FSA, such transfer of title is definitely not the fiduciary transfer of title on the basis of the property law rules, as the right to the unlimited use and disposal of financial collateral is not compatible with fiduciary transfer of title under the property law. Rather, transfer of title in a TTFCA, under which the collateral taker is obliged to return the same financial collateral to the collateral provider, should be treated as an outright transfer of title with the establishment of a fiduciary relationship under the general rules of obligations law. 93 The main features of this 'fiduciary assignment' of title to financial collateral are that: (i) the collateral provider transfers unlimited title to financial collateral to the collateral taker; (ii) the collateral taker is entitled to use financial collateral for the purpose and under the conditions agreed with the collateral provider; (iii) the collateral taker is obliged with contractual fiduciary duties to the collateral provider which are owed personally, not proprietary; (iv) the collateral taker is obliged to retransfer the financial collateral to the collateral provider. 94 The effect of inclusion of fiduciary assignment of title to financial collateral in the definition of the TTFCA under the FSA is that the FSA affords the same level of protection of validity and enforceability of TTFCAs which employ a fiduciary assignment of title, as it does in relation to the TTFCAs which employ the method of an outright transfer of title. This approach unfairly favours the economic interests of collateral providers. Financial collateral agreements under which the financial collateral is provided on the basis of a fiduciary transfer of title should be treated as security financial collateral arrangements within the meaning of Article 2 (1) (c) of the FCD, and not as TTFCAs. Paradoxically, under the FSA, the collateral taker in a financial collateral arrange- ment which employs the method of a fiduciary assignment of title has fewer rights to financial collateral than the collateral taker in a security financial collateral arrangement, as in the latter the collateral taker is entitled to a right of use and dispose of financial collateral under the provisions of Article 5 of the FSA.
Due to the ambiguity of the notion of a TTFCA under the FSA, the scope for unjustified recharacterisation of a TTFCA under Croatian law is undoubtedly extended. This is, inter alia, indicated by one interpretation of the provisions of FSA made in Croatian legal literature: the TTFCA was named a 'fiduciary financial security' and the title transfer method employed in a TTFCA was identified with the fiduciary transfer of title, while it was neglected that the outright transfer of title is covered with the definition of TTFCA in the Croatian law. 95 As the Croatian legal literature on the topic of financial collateral arrangements is significantly scarce, the labeling of all TTFCAs as fiduciary transfers of title, in connection with the analyzed deficiencies of the notion of a TTFCA under the FSA and with the non-mandatory legal nature of provision of Article 6 (1) of the FSA, could mislead the national courts: the possibility exists that the national courts could mistakenly recharacterise even the true outright transfers of title to financial collateral as fiduciary transfers of title. Such recharacterisation would have calamitous consequences for the collateral takers, as they would be deprived of the right to use and dispose of financial collateral. It should be noted that the risk for unjustified recharacterisation of a TTFCA is yet unrealised in the Croatian court practice, as there are still no court decisions rendered relating to the application of FSA, or at least such decisions have not yet been made available to the public. However, in one published court decision relating to fiduciary transfers of title in general, the court has made a reference to the FSA as one of the laws that governs the fiduciary transfers of title under the Croatian law.
collateral taker on the basis of an outright transfer of title, i.e. transfer of all right, title and interest in financial collateral to the collateral taker. The most common types of securities financing transactions entered in the European cross-border and domestic financial markets rely on a TTFCA, as evidenced by the provisions of the standard market agreements governing those transactions.
The validity and enforceability of TTFCAs and of the legal solutions developed in financial market practice and employed in the standard market agreements are protected by the FCD, the provisions of which are significantly influenced by the financial market practice. The recharacterisation of TTFCAs by the national courts as arrangements creating a security interest in financial collateral would deprive the financial collateral provided under a TTFCA of its important function: tradeability in the financial market. Therefore, the aim of the FCD is to eliminate the recharacterisation risk of TTFCAs as security interests.
Generally, the risk of recharacterisation of a TTFCA is minimal if participants to the securities financing transactions which rely on TTFCAs do not deviate significantly from the terms of the standard market documentation when concluding agreements that govern those transactions. The parties may increase the re-characterization risk if they insert to their agreements contractual provisions which make their agreement internally inconsistent, such as provisions which limit the collateral taker's right to freely use and dispose of financial collateral and provision which require the collateral taker to return to the collateral provider at the closing leg of the transaction the same financial collateral that was previously transferred to him at the opening leg of the transactions. In these cases, the recharacterisation by the national court of a TTFCA might be justified as such provisions indicate that the true intent of the parties was to create a security interest in financial collateral, and not to transfer the title to financial collateral outright to the collateral taker.
In view of the tradeability function of financial collateral, the provisions of the FCD relating to TTFCA should be interpreted in a manner that under the notion of a TTFCA only an outright transfer of title is covered, and not a fiduciary transfer of title. The financial collateral arrangements which rely on fiduciary transfers of title are essentially security interests and should be considered as security financial collateral arrangements under the FCD.
Unfortunately, the notion of a TTFCA contained in the Croatian FSA covers not only outright transfers of title to financial collateral but also fiduciary assignments of title to financial collateral. Due to the analysed shortcomings of the regulation of TTFCAs in the Croatian law, the risk of recharacterisation of TTFCAs is not eliminated but is moreover increased. Improper transposition of the FCD into Croatian law and the complexity of the financial collateral law as highly specialised field of law might mislead the national courts to an unwarranted recharacterisation of an outright transfer of title to financial collateral under a TTFCA as a fiduciary transfer of title, thereby ruling out the tradeability function of financial collateral and depriving the collateral taker of his right to use and dispose of financial collateral during the ordinary lifetime of the transaction.
Therefore, the provisions of the Croatian FSA should be amended in order to eliminate the present inconsistencies and the negative effects of the currently employed legal solutions for collateral takers, and in order to transpose the FCD properly into Croatian law. The future amendments to the FSA should include at least a deletion of a part of the provision of Article 2, pt. 2 of the FSA which provides that the collateral taker may be obliged to transfer to the collateral provider financial collateral in specie, i.e. the 'same' financial collateral that was originally provided to him at the beginning of the transaction. However, due to numerous deficiencies of the FSA, many of which were not topics of this paper, a better approach would be to adopt a new FSA which would be made from scratch.
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